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Court of Appeals of the District of Columbia 


No. 5876. 

The United States of America to the Usp of Victor 

Parravicino, Appellant, 

vs. ! 

William W. Brunswick and National Surety Company, 


a Supreme Court of the District of Columbia. 

At Law. 

No. 81594. 

I 

The United States of America to the Uie of Victor 

Parravicino, Plaintiff, ! 

j 

vs. 

William W. Brunswlck and National Surety Company, 

Defendants. 

j 

United States of America, 

District of Columbia, s$: 

\ 

I 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Declaration. 

Piled July 26, 1932. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 81594. 

The United States of America to the Use of Victor 

Parravicino, Plaintiff, 

vs. 

William W. Brunswick and National Surety Company, 

Defendants. 

The plaintiff, the United States of America to the use of 
Victor Parravicino, a citizen of the United States and a 
resident of Bridgetown, Barbados, W. I., sues the defend¬ 
ant, William W. Brunswick, a citizen of the United States 
and now United States Consul residing at Lisbon, Portugal, 
as principal and the defendant, National Surety Company, 
a corporation organized and existing under the laws of the 
State of New York and having an office and place of busi¬ 
ness in the city of Washington, District of Columbia, as 
surety, for that heretofore to wit: 

That the said defendant, William W. Brunswick, was on 
or about the first day of January, 1929, the duly appointed 
United States Consul to the city of Bridgetown, Barbados, 
W. I., and had qualified as such United States Consul by 
making, executing and delivering to the United States on or 
about said date, his certain official bond and writing oblig¬ 
atory, and the said defendant, National Surety Company, 
for a good and valuable consideration duly executed said 
bond as surety thereunder; said bond was properly 
2 signed, sealed and delivered by defendants to the 
United States of America, and by the provisions 
thereof said defendants, and each of them, did thereby ac¬ 
knowledge themselves, jointly and severally, their joint 
and several heirs, executors, administrators, and succes¬ 
sors to be, jointly and severally, held and firmly bound to 
the United States of America in the sum of $7,000.00, to the 
payment whereof said defendants bound themselves, jointly 



W. W. BRUNSWICK AND NATIONAL SURETY CO. 3 

and severally, their joint and several heirs, executors, ad¬ 
ministrators and successors. A copy of sai^ bond is at¬ 
tached hereto and prayed to be read and considered a part 
hereof the same as though fully set forth herein. 

That use plaintiff brings this action on said bond in the 
name of the United States pursuant to Section 103, Title 22 
of the United States Code. ! 

That said bond and writing obligatory jvas duly ap¬ 
proved by the Department of State and pursuant to law, 
was deposited with the Secretary of the Treasury where 
the same is now on file and in full force and effect. 

That said bond and writing obligatory provided, among 
other things that the said Brunswick should at all times 
henceforth during his holding and remaining in said office, 
truly and faithfully discharge the duties thereof according 
to law, and should truly and faithfully perform all other 
duties then or thereafter lawfully imposed i upon him as 
said officer, and that in case he 7 the said Brunswick, should 
violate the conditon of said bond or any of 1}he provisions 
thereof, then he and said National Surety Company should 
be liable to the United States for the use and benefit 
3 of said Parravieino as hereinbefore iet forth in a 
sum equal to the amount of the annual compensation 
of said defendant, Brunswick, which was apd is $3,500.00 
per annum, and said annual compensation wajs in said bond 
and writing obligatory stipulated, agreed upon, and ad¬ 
mitted to be and to constitute liquidated damages in case 
of a breach on the part of said Brunswick oi either of the 
conditions specified in said bond. 

That during, on and between May 4, 1928 and April 29, 
1931, said defendant, Brunswick, was stationed as such 
Consul for the United States at Bridgetown, Barbados, 
W. I., where use plaintiff then resided and was engaged, 
among other things, in the business of iniporting food¬ 
stuffs and dry goods and acting as wholesale commission 
merchant for numerous concerns in the United States en¬ 
gaged in exporting such commodities. 

That Section 175, Title 15 of the United States Code pro¬ 
vides as follows: 

“It shall be the province and duty of the Bureau of For¬ 
eign and Domestic Commerce, under the direction of the 
Secretary of Commerce, to foster, promote, afid develop the 
various manufacturing industries of the United States, and 

i 
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markets for the same at home and abroad, domestic and 
foreign, by gathering, compiling, publishing, and supplying 
all available and useful information concerning such in¬ 
dustries and such markets, and by such other methods and 
means as may be prescribed by the Secretary of Commerce 
or provided by law. And all consular officers of the United 
States, including consuls general and consuls, are required, 
and it is made a part of their duty, under the direction of 
the Secretary of State, to gather and compile, from time to 
time, useful and material information and statistics in re¬ 
spect to the subjects enumerated in Section 596 of Title 5, 
Executive Departments and Government officers and em¬ 
ployees, in the countries and places to which such consular 
officers are accredited, and to send under the direction of 
the Secretary of State, reports as often as required by the 
Secretary of Commerce of the information and statistics 
thus gathered and compiled, such reports to be trans- 
4 mitted through the State Department to the Secre¬ 
tary of the Department of Commerce.” 

As required by said statute and the provisions of said 
bond, it was the duty of said defendant, Brunswick, to make 
truthful, accurate, and impartial reports to the State De¬ 
partment, touching all matters reported by him, but, not¬ 
withstanding such duty, said defendant, Brunswick, did on, 
to wit, the 29th day of April, 1931, in a certain report made 
by him as such Consul to the Department of State make 
false and malicious statements of and concerning use plain¬ 
tiff to the effect and in substance that use plaintiff was a 
man who bore a poor reputation and was otherwise un¬ 
worthy of credit; use plaintiff further says that at the 
time said report was made, use plaintiff was, as was well 
known to the defendant, Brunswick, actively engaged in 
business as aforesaid, and was also identified with various 
enterprises in Bridgetown, Barbados, W. I., and that use 
plaintiff bore a good reputation and was otherwise worthy 
of credit. 

That said report was duly received by the Department of 
State, became and has continued to be, a record and file of 
that Department, and as use plaintiff is informed and be¬ 
lieves and therefore states the fact to be that a copy of said 
report was transmitted to the Department of Commerce 
and that Department, relying upon the representations 
made in said report, in due course disseminated the false 
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information therein among various business concerns in the 
United States, and as a consequence, use plaintiff has been 
greatly humiliated and injured in his reputation and busi¬ 
ness standing, and at great expense, ihconvenienee 

5 and loss of time, use plaintiff has been required to 
make several visits to the United States for the pur- 

of 
in¬ 
quiries among the business concerns of the Ignited States 
with which use plaintiff had business connections; that in 
this behalf use plaintiff has expended more than $3,500.00 
and has been otherwise injured and damaged to the extent 
of $3,500.00 in his reputation and standing ab a business 
man, and in the loss of business resulting from said report. 

Wherefore this use plaintiff, Victor Parravicino, files 
this declaration and brings this suit and claims the sum of 
$7,000.00 against the defendants, and each of ihem in said 
sum of $7,000.00 and costs of this suit. 

FRANK K. NEBEKER, 

GEO. C. OBER, Jr.J 
Attorneys for U$& Plaintiff . 

6 Exhibit. 

(Form of Bond for Execution by a Foreign Service 

Officer.) 

Bureau of Appointments, Department of State, Jan. 25, 

1929. 

Bond, with Corporate Surety. 

(Revised Statutes, Sections 1697, 1699, 1700, and 1701; Act 
of December 21, 1898, 30 Stat., 770, Amending Sections 
1697, 1698, and 1734, R. S.; Act of April 5, 1906, 34 Stat., 
99; Act of February 5, 1915, 38 Stat., 805; Act of May 
24, 1924, Public No. 135, 68th Congress.) 

Instructions for Executing Bond.j 

1. The name must be signed ,with at leasjt one given 
name in full. 

2. The signature of the principal must be made in the 
presence of two persons, who must sign thejur names as 
witnesses. 


pose of having said report corrected by the Department 
State and the Department of Commerce, and df making 
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3. No erasures or corrections are permissible. 

4. Date must be inserted on first page; blanks in first 
paragraph will be filled in by surety company. 

Know all men by these presents: 

That we, William W. Brunswick, a citizen of the United 
States, as principal, and National Surety Company as 
surety, the last named being a corporation organized and 
existing under the laws of the State of New York, are held 
and firmly bound to the United States of America in the 
sum of seven (7) thousand dollars, money of the said 
United States, to the payment whereof we bond ourselves, 
jointly and severally, our joint and several heirs, execu¬ 
tors, administrators, and successors. 

Witness our hands and seals this first day of January, 
1929. 

7 The condition of the above obligation is such that 
the above-bounden William W. Brunswick, ap¬ 
pointed a Foreign Service Officer of class eight of the 
United States of America, shall, at all times henceforth, 
whether acting as Foreign Service Officer, or as Secretary 
in the Diplomatic Service, Consul General, Consul, or Vice 
Consul of Career, and during his holding and remaining 
in said office, truly and faithfully discharge the duties of 
his said office according to law, and shall truly and faith¬ 
fully account for, pay over, and deliver up all fees, moneys, 
goods, effects, books, records, papers, and other property, 
which shall come into the hands of the said William W. 
Brunswick, or into the hands of any other person, to his 
use as such officer under any law now or hereafter enacted, 
or by virtue of his office, and that he shall truly and faith¬ 
fully perform all other duties now or hereafter lawfully 
imposed upon him as such officer; that the said William 
W. Brunswick will not, while he holds said office, be in¬ 
terested in or transact any business as a merchant, fac¬ 
tor, broker, or other trader, or as a clerk or other agent 
for any such person, to, from, or within the port, place, or 
limits of his jurisdiction, directly or indirectly, either in 
his own name or through the agency of any other person; 
that the said William Wi Brunswick will not and shall not 
practice as a lawyer for compensation, or be interested in 
the fees or compensation of any lawyer; and that, in case 
he, the said William W. Brunswick, shall violate the afore¬ 
said condition, or any one of the provisions thereof, then 
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I 

the above-named obligors shall be liable to t]he United 
States in a penalty for the breach of said condition in a 
sum equal to the amount of the annual Compensa- 
8 tion of said William W. Brunswick, which is hereby 
stipulated, agreed upon, and admitted tyy w T ay of 
liquidated damages; but that this condition shrill not im¬ 
pair or prevent the right of the United States td prosecute 
said William W. Brunswick for the recovery of said pen¬ 
alty against him, the said William W. Brunswick indi¬ 
vidually, the same as if this bond had not been given; and 
if the said William W. Brunswick shall conform to all the 
above conditions, then this obligation to be vdid; other¬ 
wise, to remain in full force. 

And further, in case suit is brought upon this bond, if 
the principal resides in a foreign country, it is agreed that 
the service upon him of summons or other process by filing 
a certified copy of the same with the Secretary of the 
Treasury shall be accepted as sufiicient to giv£ the court 
jurisdiction over the person and property of the defendant. 

The rate of premium on this bond is $1.00 peif thousand; 
the total amount of premium charged is $7.00. 

WILLIAM W. BRUNSWICK. [seal.] 

NATIONAL SURETY COMPANY, 1 [seal.] 
By W. H. RONSAVILLE, [seal.] 

Attorney-in-fact . 

i 

Signed, sealed, and delivered in the presence of— 

Witnesses to principal: 

MARJORIE A. HOWARD. j 

BERYL C. WILLIAMS. 

Witnesses to Surety: 

A. C. HOLSOPPLE, 

Wash., D. C. 

A. B. HAIG, 

Wash., D. C. | 


(T120343.) 
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(Back of Bond.) 

In the Supreme Court of the District of Columbia. 

9 At Law. 

No. 81594. 

The United States of America to the Use of Victor 

Parravicino, Plaintiff, 

v. 

William W. Brunswick and National Surety Company, 

Defendants. 

Exhibit. 

Treasury Department, Office of the Secretary, Section of 

Surety Bonds. 

Jan. 28, 1929. 

Examined and approved as to the within corporate 
surety. Respectfully referred to the Solicitor of the 
Treasury for examination as to form and legal sufficiency. 

J. E. HARPER, 

Chief Division of Appointments . 

R. 

(In Margin:) Solicitor of the Treasury. Received Jan. 
28,1929. 

Department of Justice, Office Solicitor of the Treasury, 
Washington, Jan. 28, 1929. Examined and found legally 
sufficient. P. F. Ash, Assistant Solicitor. Notices sent Jan. 
29, 1929. Acknowledged 1/29/29. L. G. H. Official 

10 bond of William W. Brunswick as a foreign service 
officer, Class eight. January 26, 1929. The within 

bond has been approved by the Secretary of State and is 
hereby transmitted to the Secretary of the Treasury. E. J. 
Ayers, Chief Clerk, Department of State. P. F. A. 

11 Demurrer to the Declaration. 

Filed Aug. 16, 1929. 

******* 

The defendant, William W. Brunswick, says that plain¬ 
tiff’s declaration is bad in substance. 

HUSTON THOMPSON, 
Attorney for William W. Brunswick. 
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Note. 

Among the points to be argued on the foregoing de¬ 
murrer are the following: 

1. The acts alleged to have been done by the defendant 
do not afford plaintiff a cause of action undeb the statute 
in such case made and provided. 

2. That a breach of the conditions of the bond as set 
forth in said declaration does not give plaintiff a cause of 
action against this defendant. A cause of action could ac¬ 
crue to the plaintiff only from a violation by said Bruns¬ 
wick of the provisions of Section 103, Title 22, of the 
United States Code, which provisions plaintiff] does not al¬ 
lege to have been violated. 

3. The report made by the defendant, Brunswick, was a 
confidential communication made by Brunswick to the De¬ 
partment of State. 

4. The compiling of the World Trade Directory was a 
governmental function in which plaintiff had no interest. 

5. The declaration does not show that the report alleged 
to have been made by the defendant, Brunswick, was ever 
published by Brunswick, or anyone else. 

6. The declaration shows that any damagq suffered by 

the plaintiff was not caused by the report alleged to 
12 have been made by the defendant, Brunswick, but, 
on the contrary, was caused by the plaintiff’s own 
voluntary action in respect thereof. | 

7. The plaintiff had no right, title, or interest in or to 
the report alleged by the declaration to have tieen made by 
the defendant, Brunswick. 

HUSTON THOMPSON, 
Attorney for William W. 

Demurrer to the Declaration . 

Filed Aug. 16, 1932. 

****** * 

The defendant, National Surety Company, says that 
plaintiff’s declaration is bad in substance. 

J. H. BILBREY, 

B. J. GALLAGHER, 
Attorneys for National flurety Co . 
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Note. 

Among the points to be argued on the foregoing demur¬ 
rer are the following: 

1. The acts alleged to have been done by the defendant 
do not afford plaintiff a cause of action under the statute 
in such case made and provided. 

2. That a breach of the conditions of the bond as set 
forth in said declaration does not give plaintiff a cause of 
action against this defendant. A cause of action could ac¬ 
crue to the plaintiff only from a violation by said Bruns¬ 
wick of the provisions of Section 103, Title 22, of the United 
States Code, which provisions plaintiff does not allege to 
have been violated. 

3. The report made by the defendant, Brunswick, was a 
confidential communication made by Brunswick to the De¬ 
partment of State. 

13 4. The compiling of the World Trade Directory 

was a governmental function in which plaintiff had 
no interest. 

__ • 

5. The declaration does not show that the report alleged 

to have been made by the defendant, Brunswick, was ever 
published by Brunswick, or anyone else. 

6. The declaration shows that any damage suffered by 
the plaintiff was not caused by the report alleged to have 
been made by the defendant, Brunswick, but, on the con¬ 
trary, was caused by the plaintiff’s own voluntary action 
in respect thereof. 

7. The plaintiff had no right, title, or interest in or to 
the report alleged by the declaration to have been made 
by the defendant, Brunswick. 

J. H. BILBREY, 

, B. J. GALLAGHER, 

Attorneys for National Surety Co. 

Supreme Court of the District of Columbia. 

Wednesday, October 5, 1932. 

Session resumed pursuant to adjournment, Honorable 
Joseph W. Cox, Justice, presiding. 

#*#**•* 

Upon consideration of the demurrers filed herein, to the 
declaration, it is ordered that said demurrers be, and the 
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same are hereby sustained. Whereupon, the plaintiff by 
his attorneys of record elects to stand on hi^ declaration 
and judgment is ordered in accordance therewith. 

14 Wherefore it is considered that plaintiff take noth¬ 
ing by this action, that defendants go lienee without 

day, be for nothing held, and recover of plaintiff their costs 
of defense, to be taxed by the clerk, and Mve execution 
thereof. i 

From the foregoing judgment the plaintitf, by his at¬ 
torneys of record, in open court, notes an ^ppeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed ip the sum of 
One Hundred Dollars ($100.00), with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

Memorandum . 

i 

October 22, 1932.—$50 deposited in lieu of j Undertaking 
on Appeal. 

Assignment of Errors. 

Filed Oct. 22, 1932. 

# # * * * « j * 

(1) The Court erred in sustaining the demurrer of the 
defendant Brunswick. 

(2) The Court erred in sustaining the demurrer of the 
defendant National Surety Company. 

(3) The Court erred in entering judgment in favor of 
the defendants, and awarding costs against tjhe use plain¬ 
tiff, Victor Parravicino. 

(4) The Court erred in holding and deciding that 

15 the report made by the defendant Brunswick and 
complained of in the declaration, w^as and is a priv¬ 
ileged communication and non-actionable. 

(5) The Court erred in holding and deciding that the 
making of said report does not constitute a breach of the 
terms and conditions of the bond attached to the declara¬ 
tion and incorporated therein by reference. 

(6) The Court erred in holding and deciding that the 
making of said report does not constitute a violation of 
the provisions of Section 103, Title 22, United States Code, 
and in holding and deciding that said plaintiff is not en- 


i 

i 
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titled to recover damages for tlie malfeasance, abuse of 
power, or corrupt conduct on the part of the defendant 
Brunswick complained of in said declaration. 

(7) The Court erred in holding and deciding that the al¬ 
legations in the declaration do not constitute a cause of 
action against the defendants, Brunswick and National 
Surety Company, or either of them. 

FRANK K. NEBEKER, 

GEO. C. OBER, Jr., 

• Attorneys for Use Plaintiff . 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 20 dav of October, 1932. 

HUSTON THOMPSON, 
Attorney for Defendant Brunswick. 

J. H. BILBREY, 

Attorney for Defendant National Surety Company . 

16 Supreme Court of the District of Columbia. 

No. 81594. 

Parties. 

The United States of America to the Use of Victor Parravicino 

vs. 

William W. Brunswick. National Surety Company. 

Action: Damages (Libel), $7,000.00. 

Plaintiff’s Attorney-: Frank K. Nebeker, Geo. C. Ober, Jr. 

Defendant’s Attorney-: J. H. Bilbrey, # 1 & 2, B. J. Gallagher. 

Date. Proceedings. Deposits. Fees. Total 

1932. Deposits of costs by Ober, Jr. 10 _ 10 

July 26. Appearance: Declaration, Exhibit (1) 
filed. 

“ u Summons (3) & copies (2) declaration 
issued. 

“ 28. Summons retd, served all. % 1, 7/26/32; 

#2, 7/27/32. 

Aug. 9. Appearance Bilbrey et al.for Deft. %2. 

Motion for security for costs. Notice, 

Ackl. of service. Points & Authorities, 
filed. 

u u Undertaking of Plff. with F. & D. Co. of 
Md. surety for security for costs, appd. 

& filed. 

“ 16. Demurrer of Defendant #1 to declara¬ 

tion. Notice, Points & Authorities, 
filed. 

u 16. Demurrer of Defendant %2 to declara¬ 
tion, notice, Points & Authorities, 
filed. 

“ 22. Opposing P. A., filed to demurrers. 
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Date. Proceedings. Deposits. ! Fees. Total. 

Oct. 5. Appearance Bilbrey for Deft. #1, filed. 

“ 5. Demurrers to declaration sustained. 

Plaintiff elects to stand on declaration. 

Judgment vs. Plaintiff for costs. Appeal 
noted. Bond fixed at $100.00 or $50.00 
cash. COX (M 86 p. 115). 

“ 22. Deposit check $50.00 by Ober, Jr. for 

costs on appeal. 50 

“ “ Designation of Record, filed. 

“ u Assignment of Errors, filed. 

“ 24. Deposit by Ober, Jr., Clerk's cost on 


appeal. 5 I .... 5 

17 Designation of Record. 

■ Filed Oct. 22, 1932. 

* * * * * # j * 


The plaintiff having perfected an appeal herein to the 
Court of Appeals of the District of Columbia op the 22 day 
October, 1932, hereby requests the Clerk of the Supreme 
Court of the District of Columbia to prepare a transcript 
of the record on appeal, including therein the following 
papers and proceedings, namely: j 

(1) The Declaration. ! 

(2) The Demurrer filed on behalf of the defendant 
Brunswick. 

(3) The Demurrer filed on behalf of the defendant Na¬ 
tional Surety Company. 

(4) Minute entry of October 5, 1932 (M. |86, p. 115), 
showing the sustaining of the demurrers, the ehtry of judg¬ 
ment, and the notation of appeal. 

(5) Memorandum—Deposit in lieu of appeal bond. 

(6) The Assignment of Errors. 

(7) The docket entries. 

(8) This Designation. 

FRANK K. NEBEKER, 

GEO. C. OBER, Jr.I 
Attorneys for Use Plaintiff . 

Service of a copy of the foregoing Designation of Record 
acknowledged this 20th dav of October, 1932. ! 

HUSTON THOMPSON, 
Attorney for Defendant Brunswick. 

J. H. BILBREY, 

Attorney for Defendant National Surety Company. 




14 U. S. OF A., ETC., VS. W. W. BRUNSWICK & NAT. SURETY CO. 


18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 17, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 81594 at Law, wherein the 
United States of America, To the Use of Victor Parravicino 
is Plaintiff and William W. Brunswick and National Surety 
Company are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of December, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5876. The United States of America to the Use of 
Victor Parravicino, appellant, vs. William W. Brunswick 
and National Surety Company. Court of Appeals, District 
of Columbia. Filed Dec. 16, 1932. Henry W. Hodges, 
Clerk. 
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IN THE 

i 

Court of Appeals, B (Strict of Columfjta 

October Term, 1932. 


No. 5876. 

j 

The United States of America to the Use o|f Victor 

Parravicino, Appellant, 

vs. 

William W. Brunswick and National Surety 

Company. 

— 

Appeal from the Supreme Court of the District of 

Columbia. 

BRIEF FOR APPELLANT. 

STATEMENT OF THE CASE. 

This is an appeal from a judgment of the |Supreme 
Court of the District of Columbia entered aftjer appel¬ 
lant (plaintiff below) elected to stand on hi^ declara- 
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tion when that Honorable Court sustained demurrers 
thereto filed on behalf of the appellees (defendants be¬ 
low). The purpose of the appeal, therefore, is to de¬ 
termine whether or not a cause of action is stated in 
the declaration. 

The suit is brought in the name of the United States 
to the use of plaintiff, pursuant to the provisions of 
Section 103, Title 22 of the United States code. 

The declaration, which is set forth in full com¬ 
mencing on page 2 of the record, alleges in substance 
that Victor Parravicino, the use plaintiff below and 
appellant here, is a citizen of the United States and a 
resident of Bridgetown, Barbados, W. I. (R. p. 2). That 
at the time of the injury complained of, William W. 
Brunswick, one of the defendants below and now one 
of the appellees, was United States Consul at said 
place (R. p. 2), and that the National Surety Company, 
the other defendant below and appellee here, was the 
surety on his official bond. That the bond indemnifies 
the United States against loss on account of the breach 
of the condition thereof, which is that the said William 
W. Brunswick shall “ truly and faithfully discharge the 
duties of his said office according to law * * * and that 
he shall truly and faithfully perform all other duties 
now or hereafter lawfully imposed upon him as such 
officer” (R. p. 3). That the liability on said bond was 
extended by the provisions of Section 103, Title 22 
of the United States code to any person injured by 
the breach of the condition thereof (R. p. 3). The 
declaration then alleges that “As required by said 
statute and the provisions of said bond it was the 
duty of said defendant Brunswick to make truth¬ 
ful, accurate and impartial reports to the State 
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Department, touching all matters reported tfy him, 
but, notwithstanding such duty, said defendant, 
Brunswick, did on, to wit, the 29th day of Apr^l, 1931, 
in a certain report made by him as such Conshl to the 
Department of State make false and maliciou^ state¬ 
ments of and concerning use plaintiff to the effect and 
in substance that use plaintiff was a man who| bore a 
poor reputation and was otherwise unworthy of credit’’ 
(R. p. 4). That this was done notwithstanding the fact 
that “at the time said report was made, use plaintiff 
was, as was well known to the defendant, Brunswick, 
actively engaged in business as aforesaid, and ^as also 
identified with various enterprises in Bridgeto'^n, Bar¬ 
bados, W. I., and that use plaintiff bore a gobd repu¬ 
tation and was otherwise worthy of credit” (1^. p. 4). 
The declaration concludes with allegations concerning 
the publication of said information (R. p. 4), and alle¬ 
gations of damage (R. p. 5). 

To this declaration a demurrer was filed on behalf 
of each appellee. These demurrers were identical in 
substance and practically so in form, and attack the 
sufficiency of the declaration on several grounds, only 
one of which is now mentioned and discussed because 
at the hearing in the court below the learned Judge 
sustained the demurrers on the one ground alc[ne that 
the report made by the appellee Brunswick \Hiich is 
complained of in said declaration, was a privileged 
communication. Thereupon the Court, on b^ing in¬ 
formed that the use plaintiff elected to stand on his 
declaration entered judgment against him, and it is 
from that judgment that this appeal is taken. 


i 
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QUESTIONS INVOLVED. 

The questions involved in the appeal are as fol¬ 
lows : 

(1) Whether in view of the provisions of Section 
103, Title 22 of the United States code, the court below 
erred in holding and deciding that the report made 
by the appellee Brunswick was a privileged communi¬ 
cation and nonactionable. 

(2) Whether regardless of said Code provision, the 
court erred in holding and deciding that the said re¬ 
port was privileged, notwithstanding the fact that it 
was made maliciously and with full knowledge that it 
was false. 


ASSIGNMENT OF ERRORS. 

The folowing assignments of error are relied upon 
(R. p. 11): 

(1) The Court erred in sustaining the demurrer of 
the defendant Brunswick. 

(2) The Court erred in sustaining the demurrer of 
defendant National Surety Company. 

(3) The Court erred in entering judgment in favor 
of the defendants, and awarding costs against the use 
plaintiff, Victor Parravicino. 

(4) The Court erred in holding and deciding that the 
report made by the defendant Brunswick and com¬ 
plained of in the declaration, was and is a privileged 
communication and nonactionable. 

(5) The Court erred in holding and deciding that the 
making of said report does not constitute a breach of 
the terms and conditions of the bond attached to the 
declaration and incorporated therein by reference. 
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(6) The court erred in holding and deciding tjhat the 
making of said report does not constitute a violation 
of the provisions of Section 103, Title 22, United 
States Code, and in holding and deciding that said 
plaintiff is not entitled to recover damages for the mal¬ 
feasance, abuse of power, or corrupt conduction the 
part of the defendant Brunswick complained of |in said 
declaration. 

(7) The Court erred in holding and deciding that 
the allegations in the declaration do not constitute a 
cause of action against the defendants, Brunswick and 
National Surety Company, or either of them, j 

ARGUMENT. 

It is appellant’s contention, to begin with, that this 
suit is brought to enforce a statutory liability and is 
not to be confused with the situation w r hich w^uld be 
presented if plaintiff had elected to sue for libel. Fur¬ 
thermore, that even if the suit be regarded as | sound¬ 
ing in libel, the defense of privilege does not apply if 
the libel constitutes or results from any one of the acts 
or omissions for which the statute gives a remedy, such 
as unreasonable acts or omissions, malfeasance in 
office, or abuse of power or corrupt conduct in office. 

Secondly, it is the contention of appellant that re¬ 
gardless of the statute, subordinate officers and agents 
of the Government, such as consuls, are never granted 
immunity under the cloak of privilege where ttyey are 
guilty of making false and malicious statement^ of the 
character here complained of. 
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I. 

The Defense of Privilege is Not Compatible With the 
Express Provisions of the Statute Upon Which 
This Suit is Predicated. 

As already stated, the statute relied upon here is 
Section 103, Title 22 of the United States Code. It 
contains these provisions: 

“Whenever any consular officer willfully neg¬ 
lects or omits to perform seasonably any duty 
imposed upon him by law, or by any order or in¬ 
struction ?nade or given in pursuance of law, or is 
guilty of any willful malfeasance or abuse of 
power, or of any corrupt conduct in his office , he 
shall be liable to all persons injured by any such 
neglect , or amissio n, malfeasanc e, abuse . or (£j'~ 
runt conduc t, for all damages occasioned thereby; 
and for all such damages, he and his sureties upon 
his official bond shall be responsible thereon to the 
full amount of the penalty thereof to be sued in the 
name of the United States for the use of the per¬ 
son injured. * * (Italics supplied) 

The statute also imposes the duty on consuls to per¬ 
form any duty imposed upon them by law or by any 
order or instruction made or given in pursuance of 
law. At the time the report was made, certain regula¬ 
tions duly issued by the Department of State pursuant 
to Section 175, Title 15 of the United States Code, 
were in force and effect and these regulations, among 
other things, provided that: 

“Care should be taken in all instances to verify 
as completely as may be practicable the informa¬ 
tion obtained for World Trade Directory reports, 
as much dependence is placed upon its accuracy by 

the manv American businessmen who use the di- 
* 

rectory.” 
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It will be noted that the statute employs very broad 
and comprehensive prohibitions such as willfjil mal¬ 
feasance, willful abuse of power or any corrupt con¬ 
duct on the part of a consul. Bouvier’s Law Dic- 

i 

tionary, 8th Edition, defines 44 malfeasance’’ hs “the 
unjust performance of some act which the party had 
no right, or which he had contracted not, to do.” The 
word “corrupt” according to Webster’s International 
Dictionary, merely means a departure “from a state 
of uprightness, correctness, truth, etc., to a worse 
state.” The word also means to 44 draw aside from 
the path of rectitude and duty.” The word “hbuse,” 
according to Webster’s International Dictionary, 
means the 4 4 application to a wrong or bad phrpose, 
misuse, corrupt practice or custom.” 

The theory of appellee seems to be that inde¬ 
pendently of the statute, false and malicious reports 
made by consuls are privileged and therefore that 
Congress must have intended to except such jreports 
from the plain and unequivocal provisions j o f the 
statute. It is a sufficient answer to this contention to 
say that there is no indication in the statute th^t Con¬ 
gress had any such intention. Under the next Reading 
we will undertake to show that the doctrine of privilege 
does not extend to reports of this character even in the 
absence of a statute to the contrary. However, the 
point we desire to emphasize here is that eve|i if the 
rule of privilege existed at common law in suits against 
consuls for libelous statements, such rule has no ap¬ 
plication to a case predicated upon the statute. In 
this case it is a sufficient statement of a cause of action 
if the allegations of the declaration show that the de¬ 
fendant was guilty of 4 4 any willful malfeasance or 


i 
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abuse of power or of any corrupt conduct in his 
office.” He was guilty of malfeasance for the reason 
that he violated his oath of office, deceived the Depart¬ 
ment of State, and knowingly perpetrated a grievous 
injury upon an upright and reputable American citizen. 
There was an abuse of power because the act com¬ 
plained of was committed under the cloak of official 
authority and in flagrant disregard of official duty. 
The report was corrupt because it was made with 
knowledge that it was untrue, that it would have the 
effect of deceiving others and of injuring plaintiff, and 
for selfish reasons. 

In American Surety Company of New York v. 
Sullivan, 7 Fed. (2d), 605, the Circuit Court of Ap¬ 
peals of the second circuit said: 

“The case is a hard one, but a public officer, 
while not chargeable for the mistaken exercise of 
his actual powers, is responsible for keeping within 
them. He may not use his authority to excuse 
action which it does not justify. Else no one 
would have any remedy for misprision, unless the 
officer intended to act unlawfully. That has never 
been the law in English-speaking countries. The 
word ‘willful/ even in criminal statutes, means 
no more than that the person charged with the 
duty knows what he is doing. It does not mean 
that, in addition, he must suppose that he is break¬ 
ing the law.” 

The rule laid down in this quotation applies with 
added force in the instant case for the reason that the 
defendant Brunswick knew that the report was false 
and malicious. It would be absurd to say that the 
statute creates certain grounds upon which actions 
may be brought and at the same time contemplates, 
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without saying so, that such grounds are.not available 
if they conflict with a common law rule whiei might 
apply in some other form of action. 

n. 

Even in Suits for Libel the Rule of Privilege Does Not 
Extend Its Protection to False and Malicious 
Statements Made by Subordinate Officials. 

The law of libel recognizes two classes of privi¬ 
leged communications, namely, such as are absolutely 
privileged, and such as are only qualifiedly privileged. 
Absolute privilege generally extends only to legisla¬ 
tive and judicial officials and to responsible heads of 
the Government Departments or important branches 


is sup- 
strict of 


thereof. It is believed that this statement 
ported by the decisions of the courts of the D^ 
Columbia without exception. 

Among the cases in the District of Columbia in 
which the doctrine of absolute privilege was success¬ 
fully interposed as a defense the following ckses are 
illustrative: De Arnaud v. Ainsworth, 24 Aj)p. D. C. 
167; Farr v. Valentine, 38 App. D. C. 413; Mellon v. 
Brewer, 57 App. D. C. 128; and Spalding v. \^ilas, 161 
U. S. 483, 40 L. Ed. 780. j 

The last mentioned case, Spalding v. Vilas, arose in 
the Supreme Court of the District of Columbia in 
special term, was appealed to the Supreme Court of 
the District of Columbia in general term, and was 
taken to the Supreme Court of the United States on 
writ of error. The suit w^as brought against the Post¬ 
master General for damages alleged to have been suf¬ 
fered by an attorney on account of statements made by 
the defendant in a circular issued to a number of 
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Postmasters. A demurrer to the declaration was in¬ 
terposed by the defendant on the ground that the head 
of an executive department cannot be held liable in a 
civil suit for damages on account of official communi¬ 
cations made by him pursuant to an act of Congress 
and in respect to matters within his authority, “by 
reason of any personal or even malicious motive that 
might be alleged to have prompted his action.’’ The 
demurrer was sustained as the communications were 
held to be absolutely privileged and this view was sus¬ 
tained by the Supreme Court of the United States. In 
the course of its opinion, the latter court said: 

“We are of opinion that the same general con¬ 
siderations of public policy and convenience which 
demand for judges of courts of superior jurisdic¬ 
tion immunity from civil suits for damages aris¬ 
ing from acts done by them in the course of the 
performance of their judicial functions, apply to 
a large extent to official communications made by 
heads of executive departments when engaged in 
the discharge of duties imposed upon them by 
law. The interests of the people require that due 
protection be accorded to them in respect to their 
official acts. As in the case of a judicial officer, we 
recognize a distinction between action taken by 
the head of a department in reference to matters 
which are manifestly or palpably beyond his au¬ 
thority, and action having more or less connec¬ 
tion with the general matters committed by law to 
his control or supervision . * * * In exercising 
the functions of his office, the head of an executive 
department, keeping within the limits of his au¬ 
thority, should not be under an apprehension that 
the motives that control his official conduct mav, 
at any time, become the subject of inquiry in a 
civil suit for damages.” (Italics supplied.) 
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In De Arnaud v. Ainsworth, supra , the suit was 
based on alleged defamatory statements made in the 
course of official duty by the Chief of the Record and 
Pension Division of the War Department. Th^re is 
some language in the opinion of the Court of Appeals 


which, when separated from the context and the leases 
reviewed in the decision, seems to extend the doctrine 
of absolute privilege beyond legislative and judicial 
officials and heads of departments, but a careful jread- 


ing of the opinion clearly discloses that it was not the 
intention of the court to depart from the well-settled 


rule to which reference is made in the above Quota¬ 
tions. The acts complained of were committed by the 


head of an important division of the War Department 
expressly created by the Act of May 9, 1892. Under 
the rule laid down in Spalding v. Vilas, his statements 
were absolutely privileged. Furthermore, the ^ourt 
pointed out that by applying for a medal under thb Act 
of March 3, 1863, plaintiff submitted the very [issue 


with which the report dealt. In this connection the 
court said: I 


“It is argued however, that the defendant, in 
making his report to the Secretary, transcended 
the limits of his authority in the premises] and 
made statements of facts and drew conclusions 
therefrom, in respect to the plaintiff’s character, 
both military and civil, wholly unwarranted by the 
nature of the reference to him. But this depends 
upon the nature and extent of the inquiry to be 
made, and the questions of fact involved therein. 
By the application for the medal of honof, the 
plaintiff not only submitted for determination the 
question of the truth of the particular facts al¬ 
leged by him to entitle him to the mark of dis¬ 
tinction claimed, but he submitted to scrutiny his 
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character for honor, integrity, and bravery as a 
soldier, such as would distinguish him among 
soldiers who had acquired title to distinction. To 
confer the medal of honor upon a party unworthy 
and without just claim to such distinction would 
be to depreciate the mark of distinction conferred 
upon those really entitled to enjoy it. Hence the 
importance of a full inquiry into the merits and 
character of the applicant for the honor.’’ 

As the decision turns on the facts stated in this 
quotation coupled with the fact that the defendant was 
an official vested by statute with supervisory powers 
over an important division of the War Department, it 
was entirely unnecessary for the court to go further, 
and it is clear from the opinion that it had no such 
intention. The later decisions of the Court of Appeals 
of the District of Columbia clearly recognize the limi¬ 
tations placed on the doctrine of absolute privilege. 

In a case note appended to De Arnaud v. Ainsworth, 
5 L. R. A. New Series, 163, the author of the note 
makes the following comments: 

“Official report by executive or administrative 
officer as privileged communication.—It seems to 
have been the uniform tendencv of American 
courts—at least: until the case of Spalding v. 
Vilas, 161 U. S. 483, 40 L. ed. 780,16 Sup. Ct. Rep. 
631, decided in 1896—not to extend the rule of 
absolute privilege in libel and slander beyond 
judicial and legislative proceedings. But that de¬ 
cision must be accepted as extending, perhaps 
rightly, the protection of such rule to the heads of 
the executive departments of the government, 
when engaged in the discharge of their duties im¬ 
posed upon them by law. But a further extension 
of this protection is surely a serious question for 
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our courts. Is it wise to protect every peity officer 
of the government to such an extent that he may, 
under the disguise of duty, safely make all sorts 
of false and malicious charges against others, and 
hold them up to the scorn or ridicule of all who 
have access to official documents, withoiit the in¬ 
jured party being entitled to legal redress? In¬ 
deed, so conservative have been the state courts 
in this regard, that there is but one state in which 
the protection of absolute privilege has not been 
strictly limited to judicial and legislative i proceed¬ 
ings ; and even there it is doubtful if it Was really 
intended to multiply occasions for its application.” 

Pursuant to law and executive order, the Depart¬ 
ment of State has issued “Consular Regulations” for 
the rule and guidance of consuls of which t;he court 
will take judicial notice. Certain pertinent excerpts 
therefrom are as follows: 

i 

“596. Reports to be submitted only to Depart¬ 
ment of State.—The statutes on the subject (R. S., 
sec. 1712; 32 Stat. L. 827) contemplate that the 
Department of State shall be the sole medium 
through which consular reports shall reach other 
governmental departments or the public. Con¬ 
sular officers are accordingly prohibited from 
furnishing copies of their reports, or articles 
upon the trade or commerce of their districts, to 
any publication, to private persons, or directly to 
other departments. Such reports will be trans¬ 
mitted only to the Department of State, and the 
fact that they have been prepared should not be 
disclosed without special permission uptil after 
they have been published.—E. 0. March 27,1922.” 
* * * # # * # # * 

“602. Note 2.—World Trade Directory Re¬ 
ports.—It is prescribed that the list required by 
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Paragraph 602 shall consist of a report on each 
firm prepared on Form 341—Revised. The re¬ 
ports should be prepared in triplicate, one copy 
to be retained in the files of the consular office, 
and two copies forwarded to the Department of 
State for the use of that Department and the De¬ 
partment of Commerce, respectively . 9 9 

“Consular officers are relied upon to be tactful 
and considerate in procuring the information 
necessary for the completion of World Trade Di¬ 
rectory reports, and in the compilation of such 
reports of a voluntary nature special attention 
should be accorded the following:” 
##*#**#*>* 

“It is especially desirable that the personal 
contact method of procuring information sug¬ 
gested in Paragraph 599 Note 5 be followed in 
World Trade Directory work. (i. e. Personal con¬ 
tact methods in economic and commercial investi¬ 
gations are the most efficient and are the methods 
distinctly preferred and approved by the Depart¬ 
ment.) In procedure certain local firms should be 
decided upon as appropriate subjects for reports, 
upon Form 341-Revised, and, as opportunity af¬ 
fords, a personal call should be made upon each 
firm by the officer of the staff best qualified for 
such work. It should be tactfully explained that 
these reports are not for general publication but 
are kept on file in the Department of State, in the 
Bureau of Foreign and Domestic Commerce in 
Washington, in the supervising consular office, in 
the consular office which obtained them, and in the 
offices of the Commercial Attache and Trade Com¬ 
missioner in the country concerned, for the 
guidance of American firms having or contem¬ 
plating business connections abroad, and, that 
w T hen such information is available to American 
firms, it enables them promptly and more intelli¬ 
gently to select the foreign firms best suited for 




the business connections in mind and incidentally 
brings the foreign lirms themselves intp contact 
with American business men who in turn |may best 
serve their interests. The data in thes£ reports 
are not published by the Bureau of Foreign and 
Domestic Commerce, but are furnished to bona 


fide American concerns registered with 


the Bu¬ 


reau only upon request and with a distinct under¬ 
standing that secondary distribution is! not per¬ 
mitted.’ ’ 


* 


# 


* 


* 


# 




* 


to verify 
informa- 


“Care should be taken in all instances 
as completely as may be practicable the 
tion obtained for World Trade Director^ reports, 
as much dependence is placed upon its !accuracy 
by the many American business men whp use the 
Directory. Verification is particularly jdesirable 
under the special conditions prevailing! in some 
districts, which will be apparent to those officers 
most directly concerned.” 

It is a fair presumption that appellee Brunswick 
was familiar with these regulations at the time he 
made the report, and therefore knew that the informa¬ 
tion contained therein would be disseminated by the 
Department of Commerce to certain personjs outside 
of the governmental service. In this respect the case 
now before the court differs materially from the cases 
just cited, as in all of these cases the parties defendant 
were responsible heads of Government Departments or 
important branches thereof, and the subject matter 
which is alleged to have been libelous was not intended 
for other than Governmental use. It would be stretch¬ 
ing the doctrine of privilege past the breaking point 
to extend its protection to a minor governmental em¬ 
ployee when he maliciously transmitted information 
to his superior officer well knowing that jit would 
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finally reach the eyes of present and prospective busi¬ 
ness associates of appellant and thereby injure him. 

As stated in the above cited note to De Arnaud v. 
Ainsworth, the limitation referred to has been rigidly 
adhered to by the State Courts and has been applied 
by the Supreme Court of the United States in other 
decisions. In 36 C. J. 1239, it is said: 

4 ‘However, the classes of occasions where the 
publication of defamatory matter is absolutely 
privileged is confined within narrow limits, and 
the Courts, as a rule, have steadily refused to en¬ 
large those limits.” 

In Pearce v. Brower, 72 Ga. 243, the observation is 
made that, 

“If the privilege was used merely as a cloak 
for venting private malice and not bona fide in 
promotion of the object for which the privilege is 
granted, then the plaintiff could recover.” 

Qualified privilege^ on the other hand, extends in 
some instances to subordinate officials, but in no case 
extends to a communication which is maliciously made. 
This class of privilege is defined in 36 C. J. 1241 as 
follows: 


“A defamatory communication made on what is 

* 

called an occasion of privilege without actual 
malice. * * * The fact that a publication is 

qualifiedly privileged simply relieves the publica¬ 
tion from the presumption of malice otherwise at¬ 
tendant and does not change the actionable 
quality of the words published.” 
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At page 1262, the same text states: 

* 

4 ‘ It may be stated as a general proposition that 
communications made by a public officer in the 
discharge of his official duties are conditionally 
privileged unless they come within the protection 
of absolute privilege.” 

In White v. Nicholls, 3 Howard 266, 11 L. Ed. 591, 
which is a leading case on this subject, the cotirt said: 

“Privileged communications are an exception; 
and the rule of evidence, as to such cases, is so 
far changed as to require of the plaintiff to bring 
home to the defendant the existence of malice as 
the true motive of his conduct. * * * But in 

these cases the only effect of the change of the 
rule is to remove the usual presumption <^f malice. 
It then becomes incumbent on the party complain¬ 
ing to show malice, either by the construction of 
the spoken or written matter, or by factsj and cir¬ 
cumstances connected with that matter, or with 
the situation of the parties adequate to authorize 
the conclusion. Proof of express malice, £o given, 
will render the publication, petition, or proceeding, 
libelous. Falsehood and the absence of brobable 
cause will amount to proof of malice.” 

In Nalle v. Oyster, 230 U. S. 165, 57 L. Ed| 1439, it 
was held that the Board of Education of thej District 
of Columbia was only clothed with a conditional 
privilege and must account in an action foif libel if 
they acted maliciously and without probable ciuse. In 
the following cases it was held that statements made 
by subordinate officials are not privileged: pausch v. 
Anderson, 75 Ill. App. 526, suit against a County Su¬ 
perintendent of Schools; Weber v. Lane, 99 Mo. App. 


i 

I 
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69, 71 S. W. 1099, report of an Aldermanic Committee; 
Hemmens v. Nelson, 138 N. Y. 517, 34 N. E. 342, 
charges made by a Superintendent of a State chari¬ 
table institution against the head of the department; 
Stevenson v. Ward, 48 App. Div. 291, 62 N. Y. Supp. 
717, statements of a Superintendent of a City Water 
Department. 

In Maurice v. Worden, 54 Md. 233, the court held 
that a statement by the Superintendent of the United 
States Naval Academy was only privileged “to the 
extent that the occasion of making it rebuts the pre¬ 
sumption of malice and throws upon the plaintiff the 
onus of proving that it was not made from duty but 
from actual malice and without reasonable and 
probable cause.” (See also Brice v. Curtis, 38 App. 
D. C. 304; Andrews v, Gardiner, 224 N. Y. 440, Opinion 
by Judge Cardozo; Note in 5 L. R. A., New Series, 
163; 17 R. C. L. 322.) 

Attention is called to the fact that qualified or con¬ 
ditional privilege, where malice is alleged, is a question 

of mixed law and fact. The court mav sav as matter 

•/ * 

of law whether the occasion is one of privilege, but it 
is for the jury to determine whether there is malice . 
In Brice v. Curtis, 38 App. D. C. 304, the court said: 

“The burden is of course upon the defendant to 
establish an occasion of privilege, to prove that 
the circumstances were such as to warrant the 
statement of facts honestly believed to be true. 
When this burden is sustained, or when, upon the 
admitted facts, it is plain that a duty rested upon 
the party making the statements, the burden shifts 
and the plaintiff must then show actual malice. 
Ashcroft v. Hammond, 197 N. Y. 488, 90 N. E. 
1117; Fresh v. Cutter, 73 Md. 87, 10 L. R. A. 67, 






20 Am. St. Rep. 575, 20 Atl. 774; Fahr v. Hayes, 
50 N. J. L. 275, 13 Atl. 261. In the last case it 
was said: ‘If he (plaintiff) induced ahy evi¬ 
dence from which express malice could legally be 
inferred, then it was proper to submit thp ques¬ 
tion to the jury; if he did not, a verdict for the 
defendant should have been directed.’ By malice, 
as used in this connection, we mean a lack bf good 
faith, a wrong motive. Unless, therefore, ^he evi¬ 
dence would warrant the jury in finding a lack of 
good faith, there can be no recovery.” 

CONCLUSION. 

It is appellant’s position (a) that since this suit is 
predicated on the statute and the bond given ^n pur¬ 
suance thereof, the doctrine of privilege is noi appli¬ 
cable; (b) that regardless of the statute the report 

involved herein is not privileged, as malice is alleged 

* 

and that presents a question to be determined by the 
jury even if the court could say as matter of law that 
the occasion for the report is one of qualified privilege. 

It is respectfully submitted that the judgment should 
be reversed. 


Frank K. Nebeker, 
Geo. C. Ober, Jr., 


Attorneys for Appellant. 





OF COLUMBIA 
F *• er> 


APR X 0 1933 


IN 


THE ihuMj/fc — 


Court of Appeals, District of Columbia 


October Term, 1932 ' 


No. 5876 


The United States of America 
To The Use of Victor Parravicino 


Appellant. 


vs. 


William W. Brunswick and National Surety Company 

Appellees. 

Appeal from the Supreme Court of the 
District of Columbia 


BRIEF FOR APPELLEES 


Houston Thompson, 

Southern Building, 

Washington, D. C. 

Attorney for William Brunswick. 


B. J. Gallagher, 

J. H. Bilbrey, 

408 Woodward Bldg., 

Washington, D. C., 

Attorneys for National Surety Company, 

Appellees. 


W. f. ROBERTS CO. WASHINGTON 0. C. 








IN THE 


Court of Appeals, District of Columbia 


October Term, 1932 


No. 5876 


The United States of America 
To The Use of Victor Parravicino 


vs. 


Appellant. 


William W. Brunswick and National Surety Company 

Appellees. 

Appeal from the Supreme Court of the 
District of Columbia 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 


For the period May 4,1928 to April 29,1931 this appellee, 
William W. Brunswick, was United States Consul at Bridge¬ 
town, Barbados, West Indies (R. p. 3). The appellee, the 
National Surety Company, was surety upon thO Consul's 
official bond (R. p. 6). The tenor of the conditions of the 
Consul's bond was (1) that he would faithfully discharge 
the duties of his office according to law; (2) faithfully ac¬ 
count for all money or property coming into his hands by 
virtue of his office; and (3) would not engage in Or transact 
any business, or practice law, or be interested ip any fees 
or compensation of any lawyer (R. p. 7). 


1 




In case of a breach, the Consul and his surety should be 
liable to the United States in an amount equal to the annual 
compensation of the Consul (R. p. 8). 

The bond further provided that in case of suit on the 
bond and the principal resided in a foreign country, serv¬ 
ice of process upon the Secretary of the Treasury would 
confer jurisdiction upon the principal (R. p. 8). 

In addition to the obligations specifically stated in the 
Consul's bond, a statutory provision imposed a separate 
and distinct obligation upon the Consul and his surety. This 
provision is contained in Section 103, Title 22, of the United 
States Code, and is as follows: 

“103. Liability for neglect of duty or for malfeasance 
generally; action on bond; penalty .—Whenever any 
consular officer willfully neglects or omits to perform 
seasonably any duty imposed upon him by law, or by 
any order or instruction made or given in pursuance of 
law or is guilty of any willful malfeasance or abuse of 
power, or of any corrupt conduct in his office, he shall 
be liable to all persons injured by any such neglect, or 
omission, malfeasance, abuse, or corrupt conduct, for 
all damages occasioned thereby; and for all such dam¬ 
ages he and his sureties upon his official bond shall be 
responsible thereon to the full penalty thereof to be 
sued in the name of the United States for the use of 
the person injured. Such suit, however, shall in no 
case prejudice, but shall be held in entire subordination 
to the interests, claims, and demands of the United 
States, as against any officer, under such bond, for 
every willful act of malfeasance or corrupt conduct in 
his office. If any consul neglects or omits to perform 
seasonably the duties imposed upon him by the laws 
regulating the shipment and discharge of seamen, or is 
guilty of any malversation or abuse of power, he shall 
be liable to any injured person for all damage occa¬ 
sioned thereby; and for all malversation and corrupt 
conduct in office, he shall be punishable by imprison¬ 
ment for not more than five years and not less than one, 
and by a fine of not more than $10,000 and not less 
than $1,000. (R. S. ss 1735, 1736.)" 
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On July 26, 1932 the appellant, one VICTOR PARRA- 
VICINO, alleging that he was a citizen of the Unitjed States 
residing in Barbados, West Indies, engaged in the business 
of importing foodstuffs and dry goods and acting as commis¬ 
sion merchant, brought an action in the Court below against 
Brunswick and his surety, stating that the action was 
brought under the provisions of Section 103 in thfe preced¬ 
ing paragraph quoted (R. p. 3). 

The plaintiff in said action did not allege, however, that 
the consul had violated any of the provisions of saiji section. 
On the contrary, the plaintiff pleaded a breach of the con¬ 
ditions specifically set forth in the consul's bond, and 
averred that said breach inured to the benefit of t}ie plain- 
tiff (R. p. 3). j 

As a specification of the breach the declaration then 
pleaded Section 175, Title 15, of the United Staies Code, 
which provided that the Bureau of Foreign and Domestic 
Commerce should foster manufacturing and industry, and 
markets for the same at home and abroad, by gathering and 
disseminating such information about such markets. The 
said section also provided that, among others, it sfiould be 
the duty of consuls to gather and compile certain informa¬ 
tion, statistical data, and to send reports through |he State 
Department to the Secretary of the Department of Com¬ 
merce (R. p. 4). 

The plaintiff then alleged that pursuant to the provisions 
of Section 175 and the provisions of his bond, it| was the 
consul's duty to make truthful, accurate, and impartial re¬ 
ports to the State Department touching all matters reported 
by him (R. p. 4). 

The plaintiff then alleges that on April 29, 1031, in a 
report to the Department of State, the consul, Brunswick, 
made a false and malicious statement to the effect!that the 
plaintiff bore a poor reputation, and was unworthy pf credit; 
that a copy of said report was transmitted to the 1 Depart¬ 
ment of Commerce, which disseminated the sam^ among 
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various business concerns in the United States, thereby 
humiliating and injuring the plaintiff in his reputation and 
business. By reason of said report the plaintiff had been 
required to make several visits to the United States, for 
the purpose of having said report corrected by the Depart¬ 
ments of State and Commerce, and making inquiries among 
business concerns of the United States with which plaintiff 
had business connections; that the plaintiff had been in¬ 
jured in his reputation and standing as a business man and 
in the loss of business (R. pp. 4 and 5). 

Both defendants demurred (R. pp. 11 and 12). The 
points specified in each demurrer were similar in purport 
and are as follows: 

“1. The acts alleged to have been done by the de¬ 
fendant do not afford plaintiff a cause of action under 
the statute in such case made and provided. 

“2. That a breach of the conditions of the bond as set 
forth in said declaration does not give plaintiff a cause 
of action against this defendant. A cause of action 
could accrue to the plaintiff only from a violation by 
said Brunswick of the provisions of Section 103, Title 
22, of the United States Code, which provisions plain¬ 
tiff does not allege to have been violated. 

“3. The report made by the defendant, Brunswick, 
was a confidential communication made by Brunswick 
to the Department of State. 

“4. The compiling of the World Trade Directory was a 
governmental function in which plaintiff had no 
interest. 

“5. The declaration does not show that the report 
alleged to have been made by the defendant, Bruns¬ 
wick, was ever published by Brunswick, or anyone else. 
“6. The declaration shows that any damage suffered 
by the plaintiff was not caused by the report alleged 
to have been made by the defendant, Brunswick, but, 
on the contrary, was caused by the plaintiffs own 
voluntary action in respect thereof. 

“7. The plaintiff had no right, title, or interest in or 
to the report alleged by the declaration to have been 
made by the defendant, Brunswick.” 
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The Court below sustained the demurrers. The plain¬ 
tiff electing to stand on his declaration, judgment was 
entered for the defendants, and the plaintiff appealed. 


QUESTIONS INVOLVED 

In the last paragraph of page 3 of appellant's brief it is 
stated: 

, I 

“These demurrers were identical in substance and 
practically so in form, and attacks the sufficiency of 
the declaration on several grounds, only ond of which 
is now mentioned and discussed, because at the hear¬ 
ing in the Court below the learned Judge sustained the 
demurrers on the one ground alone, that the report 
made by appellee, Brunswick, which was complained 
of in said declaration was a privileged communication.” 

Inasmuch as Mr. Justice Cox, who sustained the de¬ 
murrers, did not write any opinion, or make any liote of the 
grounds upon which he sustained said demurrers (R. pp. 11 
and 13), we cannot agree that the questions involved in this 
appeal are limited to those set forth on page 4 of plaintiff's 
brief. On the contrary, we assert that all the points raised 
by the demurrers are involved in this appeal. The appellees 
therefore respectfully state that the questions raised by the 
appeal are a follows: 

1. Does Section 103, Title 22, of the United States Code, 
under which plaintiff's action was brought, provide a cause 
of action to anyone, a citizen or foreigner, injured by every 
act of a Consul in violation of any law or regulation relating 
to his office, or does the section limit causes of action to 
those persons injured in the manner specified in said 
section? 

2. Does said Section 103 provide a cause of action for 
anyone, a citizen or foreigner, injured by the ac i\ of a con¬ 
sul, which act, although malicious, was done in the per¬ 
formance of a strictly governmental function? 
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3. Does said Section 103 provide a cause of action to 
anyone injured by a confidential report of a Consul, which 
report is alleged to have been false and malicious? 

ARGUMENT 

The position of the appellees is that no one, except the 
United States, named as obligee in the consul’s bond, may 
bring a suit on the bond for a breach of the specific condi¬ 
tions of the bond itself; that any right of action under Sec¬ 
tion 103, Title 22, of the United States Code can only arise 
by virtue of some violation of the terms of said section. In 
other words, we contend that the terms of Section 103 are 
much less comprehensive than the laws and regulations pre¬ 
scribing the multifarious duties imposed upon a consul; that 
the purpose of said section was to give a cause of action 
only to those entitled to have the consul perform some duty 
for their benefit. Appellant’s argument here and in the 
Court below is to the effect that any breach by a consul of 
any duty imposed by law or regulations, whether the duty 
was for their benefit or for the benefit of the United States, 
if accompanied by malice and damage, affords a cause of 
action on the Consul’s bond to a person incidentally injured. 
We believe we can demonstrate that such is not the law. 

I 

History and Scope of Section 103 , Title 22 of 
the United States Code, the Foundation 
of Plaintiff's action 

Section 103 is a composite made up of sections 1735 and 
1736 of the Revised Statutes. The first two sentences of 
Section 103, which is all that is applicable here, were enacted 
August 18, 1856 (11 Stats. L. 64). Although this statute 
has been in force for more than 75 years, the indices dis¬ 
close only three reported cases brought under its provisions. 
None of these cases, as we shall presently show, are analo¬ 
gous to the case at bar, and therefore afford no guide. As 


6 





(June 22, 


this is the first case of its kind, it becomes necessaijy to resort 
to the statute itself. To ascertain its scope anci meaning, 
we submit that the body of the law, of which Sbction 103 
forms a part, should also be considered. 

The duties imposed by statute, of which Section 103 is a 
companion piece, upon a consul are set forth in Sections 72 
to 109, both inclusive, of Title 22 of the United Spates Code. 
Some of these sections were enacted prior and some subse¬ 
quent to Section 103. The following is the gist of said 
sections, together with the date of enactment: 

72. Solemnize marriages of United States Citizens, give 
one certificate to the parties, send another to Department 
of State, which certificate shall specify names of the 
parties, their ages, place of birth and residence. 

1860.) 

73. Receive protests, or declarations of captains, masters, 
crews, passengers or merchants, citizens of the United States 
(April 14, 1792). 

74. List seamen shipped and discharged by consul, and 
payments if any; the number of vessels arrive^ and de¬ 
parted, together with registered tonnage (August! 18, 1856). 

i 

75. Handling and accounting for estates of | decedents 

(April 14, 1792). | 

76. Notification of death of decedents, making inventory 
of effects of decedents (April 14, 1792). 

77. Follow testamentary directions, and assist! testamen¬ 
tary appointee (August 18, 1856). 

78. To act as administrator or guardian and give bond as 
such (June 30, 1902). 

79. Failure to give bond as fiduciary constitutes embezzle¬ 
ment (June 30, 1902). j 

80. Make commercial and agricultural reports! (June 18, 
1888). 

81. Report on exports and imports, market 
wages (January 27, 1879). 
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82. Report current price of merchandise and agriculture 
conditions (June 18, 1888). 

83. Certify invoices (August 18, 1856). 

84. Collect fees for consular certificates (April 5, 1906). 

85. Prohibits exaction of excessive fees for verification of 
invoices (March 3, 1869). 

86. Destruction of invoices more than five years old 
(February 24,1903). 

87. Prohibited from granting certificate of goods shipped 
which have passed consulate after purchase for shipment 
(February 22, 1873). 

88. Retain papers of American vessels until demands and 
wages have been paid (August 18,1856). 

89. Render services to American vessels and seamen with¬ 
out charging fee (June 26,1884). 

90. Prohibits fees or profits for disbursing wages to sea¬ 
men (August 18, 1856). 

91. Collect foreign money at rate of exchange provided 
by Treasury (March 3, 1869). 

92. Prohibits collection of excessive fees and provides 
penalty (August 18, 1856). 

93. Imposes liability for failure to collect fees (August 
18, 1856). 

94-102. Provides for collection and accounting for fees 
(August 18, 1856; July 31, 1894; December 21, 1898; April 
5, 1906). 

104. Penalizes false certificate as to ownership of prop¬ 
erty (February 28, 1903). 

105. Prohibits performance of diplomatic functions (Au¬ 
gust 18, 1856). 

106. Restricts transaction of private business by Consul 
(April 5, 1906). 

107. Extends restriction of transaction of private business 
(April 5,1906). 

108. Provides penalty for violation of restriction as to 
private business (August 18, 1856). 
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109. Provides for office rent, etc. (August 18, 1856). 

The regulations made and promulgated by the Depart¬ 
ment of State in relation to the duties of a consul comprise 
a good sized volume. It is only necessary here tp mention 
a few of them. 

Recordation of Vital Statistics 
Sanitary Reports 
Report Smuggling 

Report Harbor and Coaling Facilities 

Report Military Progress 

Report Hydrographic Data 

Report Geographic and Marine Data 

Report Immigration and Labor Conditions 

Financial Reports for Federal Reserve Board 

Extradition 

Weather Reports 

Reports regarding anarchists, etc. 

Reports to the Department in confidence merely general 
information and seemingly well-grounded rumorq touching 
the business methods of local traders known to have Ameri¬ 
can connections. 

From the foregoing it is apparent that the duties of a 
consul imposed by law and regulation may be divided into 
two general classes, viz: | 

1. Duty of service to nationals abroad, involving no dis¬ 
cretion or confidence. 

2. Duty of service to the United States calling for the 
exercise of confidence, judgment and discretion. 

The many and diverse duties of a consul to citizens of the 
United States abroad must be performed in a foreign coun¬ 
try without any immediate check or supervision] Failure 
to seasonably perform a duty, abuse of power ip the per¬ 
formance of a specified duty, acting corruptly in th^ exaction 
of anything of value for the performance of a| duty of 
service to a citizen, would necessarily cause damage and ex¬ 
pense to United States nationals abroad. Here the duty 
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is specific and direct; the damage for failure to perform 
is proximate and individual, and calls for a remedy. Hence 
the necessity for Section 103, providing a cause of action 
on the consul's bond. 

The case cited in appellant's brief (American Surety 
Company v. Sullivan , 7 Fed. [2nd] 605, Brief p. 8) illus¬ 
trates the point. Under a departmental regulation, exist¬ 
ing at the time, consuls were required to visa passports, 
with the single exception that they should withhold visa 
where applicant's journey was for an improper purpose, and 
report the matter to the State Department. Sullivan, an 
American citizen and the captain of an American vessel, 
applied to the consul at Guadaloupe for a visa of his pass¬ 
port, for the purpose of returning to his home. The owners 
of his vessel were about to transfer the same to foreign 
registry. The consul was endeavoring to prevent the trans¬ 
fer of the vessel and refused a visa of the Captain's passport, 
for the sole purpose of preventing him from leaving the 
Port. Plainly Captain Sullivan was a victim of the arbi¬ 
trary actions of a consul in connection with a duty owing 
to him. 

Involving as it does only the question of the failure of 
the Consul to discharge a duty owing directly to an Ameri¬ 
can citizen, this case, we submit, is not on point. 

Nor is the case of Cunningham v. Rodgers , 50 App. D. C. 
51 on point. This case was that of a suit against the Consul- 
General of China and the surety on his bond, and alleged 
a failure of the Consul-General to discharge his duty in 
connection with the estate of a decedent. A demurrer to 
the declaration on the ground that the next of kin, who 
brought the suit, had no title to the property was sustained. 
On appeal the judgment was affirmed. 

The case of Dainess v. Hale, 91 U. S. 13 is another case 
brought on Section 103. In this case the Consul-General 
in Egypt was sued for the malicious abuse of power by 
assuming jurisdiction of a controversy between citizens of 
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the United States in Egypt and in issuing a writ of attach¬ 
ment under which plaintiff's property was attached. The 
Consul-General pleaded authority by the law pf nations 
without pleading the tenor of such laws. Demuifrer to the 
plea was overruled. On appeal it was held that the Court 
could not take judicial notice of the law of nations, and for 
that reason the plea was too general; that a plea of au¬ 
thority should have pleaded the usage or custom under 
which the Consul-General acted. 

Many of the duties imposed upon consuls by law and 
regulation are not performed for the benefit of individual 
nations abroad, but are performed for the United States in 
connection with its functions as a sovereign staite. Some 
of such duties are not ministerial, but are confidential in 
their nature, and require the exercise of judgment and dis¬ 
cretion. The interest of the United States is jl^ect and 
paramount. The interest of the individual is indirect and 
subordinate. Hence the redress for breach of such duty 
must belong to the State and not the individual. Any other 
rule would be inimical to public interest. We therefore 
submit that Section 103 does not provide a caus^ of action 
for every breach of a consul's duty. A cause of action by 
an individual can arise only when the act complained of 
falls squarely within the terms of said section, j 

, 

ii 

Declaration to which demurrers were sustained does not 
state a cause of action under Section 103 , Title 22, of the 
United States Code . | 

Pursuant to Section 175, Title 15 of the United States 

i 

Code, and appropriate departmental regulations, every 
United States Consul was required to make annual confi¬ 
dential reports of all persons, firms, and corporations en¬ 
gaged in business within his consular district, upon Form 
No. 341, in the following words and figures: 
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“New.Revised._; 

File Number. 


Department of Commerce” 
Bureau of Foreign and 
Domestic Commerce 
Form 341—Revised 


WORLD TRADE DIRECTORY REPORT 

1. Name_ 


2. Address________ 

(Number) (Street) (City) (Country) 

(Below state goods handled, segregating in detail goods im¬ 
ported, exported, wholesaled, retailed, etc.) 


3. (a) Imported of_ 

(b) Retailer of.___ 

i 

(c) Exporter of_ 

(d) Jobber or factor hand¬ 
ling----- 


(e) Wholesaler of_ 

(f) Manufacturer of_ 

(g) Commission merchant 

handling._____ 

(h) Sales or indent agent sell¬ 
ing— 

(State qualifications on reverse) 


4. Preferred language of correspondence. 


Code address_ 


Code used__ 

5. Buys from the following countries_ 

(State proportions. If domestic, so state) 

6. Imports on: 

Own account_Consignment._ 

i (State whether consignment 

! Importer) 

7. Organization_ 

(Corporation, partnership, etc.) (year established) 


(Country where organized) 

8. Head office..Branch houses_ 

(Location) (Location) 

9. Sales territory_Number of . traveling salesmen 
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INFORMATION HEREIN GIVEN IS FURNISHED TO 
AMERICAN EXPORTERS UNDER OATHJ OF 

CONFIDENCE 


10. Representatives in United States. 


(Name) 


! (Address) 


(If purchasing agent, so state) 

11. Financial references._ 




Trade references. 


(Give references in U. S. whenever possible and American 

references abroad) 

Authorized_ r J 

19 poni+o 1 J . . Volume of business- 

P j Paid in_ (Annual sales, state currency) 

(State currency; U. S. Preferred) 


No. of employees_ 


13. Indicate relative size of concern (check): Very latge 


Large_Medium_Small_j_ 

(Consider relative volume of business done by firm in its community) 


•.! 


14. Managers or partners (Name, title, age, nationality) 


15. Capital stock controlled by_ 

(Name persons most interested financially) 

16. Selling agents for_i- 

(State names of all firms, if exclusive, so state; use 


reverse side if necessary) 


T 


17. Indicate general reputation of concern_i- 

(Use reverse sidi for comments) 


4 _ 


18. Date of report_Source of Information 


(name and post of preparing officer) 
















When completed, this form was to be transmitted through 
the Department of State to the Bureau of Domestic and 
Foreign Commerce, where it w~as to become a part of a 
World Trade Directory. Under the regulations of the 
Bureau, a copy of the form report could be obtained by a 
proper party upon the execution of an oath of confidence. 

This scheme follows a very well known commercial prac¬ 
tice where the very essence and value of the report is that 
of confidence. In paragraph 602 of the Consular Regula¬ 
tions it is stated: 

“Even under favorable circumstances, it is inad¬ 
visable to provide a foreign firm with an original copy 
of the form, as Sections 17 and 18 in particular may be 
offensive and can always be answered without directly 
questioning the subject firm” 

Section 17 of the form vrhich may be offensive is as 
follows: 

“17. Indicate general reputation of concern.” 

It was Brunswick’s answer to this question, made in a 

confidential report, the contents of which were to be kept 
confidential, which is the gravamen of the action here in¬ 
volved. From the nature of the laws and regulations pro¬ 
viding for the report and the information called for, the 
purpose of the report was not to serve the plaintiff, the 
subject of the report, but to directly serve American indus¬ 
try, and indirectly the public. Therefore, Parravicino had 
no direct interest in the report. He could not require the 
Consul to make the report, nor require him to refrain from 
making it. In fact, the contents of the report were to be 
kept secret from him. The contents of the report were to be 
kept secret from him for the reason that the interest of those 
for whom it was to be made was inimical to his own interest. 
The interest of Parravicino w^as to be puffed in the World 
Trade Directory. The interest of American business, for 
which the report was made, was the consul’s opinion, minus 
puffs and inflation. The making of the report was a purely 
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governmental function. Redress, if any, for ad improper 

report belongs to the Government, and not the individual. 

• 

m 

Confidential Report of consul made pursuant to law must 
be privileged. 

Although plaintiff’s action may sound in libel, it cannot 
be such. The suit is against the consul and his surety, which 
cannot, as such, be sued for the libel of its principal. How¬ 
ever, we think the rules of law in libel cases hdve an im¬ 
portant bearing in connection with the interpretation of 
Section 103 of the Code, under which plaintiff’^ cause of 
action must stand or fall. 

Appellant has cited in his brief a number of ca£es dealing 
with privilege, for the purpose of showing that such privi¬ 
lege does not extend to a minor official such as a Consul. In 
other words, that privilege attaches to the title lor dignity 
of the office. We cannot agree with this proposition. We 
think the rule is applied not for the dignity or the title of 
the office, or the benefit of the person holding the office, but 
for the benefit of the public. A Government official, what¬ 
ever his title or the dignity of his office, who must discharge 
official duties of a confidential nature, under the appre¬ 
hension that the motives that control his conduct may be 
inquired into in a civil suit against him, will certainly be a 
poor servant of the public he serves. The maiter at bar 
will illustrate the point. 

The central idea of the World Trade Directory was not 
to advertise the concerns listed, but it was to hilp persons 
engaged in industry and manufacturing in the United States 
to determine credit standing of foreign customers. Credit 
data is based on many factors besides a financial set-up 
which can be inflated. Therefore, the World Trade Direc¬ 
tory form provided for a report on the “General reputation 
of the concern ” Anticipating that this factor mifeht change 
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from time to time, the date of such report was required. 
Further anticipating that those using the information might 
desire to recheck the data furnished by the report, the Con¬ 
sul is required by Section 18 of the form to give the source 
of his information. 

The plaintiff’s action is based on the consul’s report as to 
his general reputation. It is therefore vital to inquire, first 
as to what is general reputation, and second, how infor¬ 
mation as to such reputation is ascertained. A reputation 
is what others think of a person. Since everyone does not 
have the same source of information or method of evaluat¬ 
ing the information, reputation is bound to vary according 
to the opinion of the individual considering the same. 
General reputation must therefore represent a cross-section 
of the individual opinion. How is this cross-section to be 
obtained? Who is to take the whole of the individual opin¬ 
ion and approximate the correct cross-section thereof. Who¬ 
ever does it is merely expressing an opinion, which may or 
may not be correct. In answering Section 17 of Form 341, 
whose opinion is the consul to take? His own, or that from 
some confidential source? Every estimate—and that is all 
that it can be—of general reputation which is not high, 
is bound to displease the person of whom it is made. Hav¬ 
ing the duty under the law of making such a report, is a 
consul also to be faced with the fear of a civil suit if his 
report should displease the person about whom it is made? 
A mere threat of a civil suit, whatever the final outcome, is 
bound to be such a deterrent as would prevent a consul 
from fearlessly discharging his duty. If every person who 
is displeased with a consul’s report may commence an action 
for damages against the consul for making it, consuls will 
be under the necessity of acting in the interest of personal 
safety and against the interest of those for whom the report 
is made. 

In this connection it should be observed that the World 
Trade Directory report is to include all persons and concerns 


16 






in a Consular District, most of which are nationals! of foreign 
governments. If appellant’s contentions are cprrect, all 
foreign persons or concerns who felt dissatisfied with a con¬ 
sul’s report could commence an action against ihe consul 
and his surety. While such consular reports are supposed 
to be confidential, the fact that this suit is brought is evi¬ 
dence that their contents can be ascertained by the persons 
about whom they are made. | 

Appellant’s brief pp. 16 to 19 discusses the difference be¬ 
tween absolute privilege, and a qualified or Conditional 
privilege. They argue that absolute privilege pertains only 
to legislative bodies, Judges of Courts of superior jurisdic¬ 
tion, and heads of executive departments; ancjl that the 
acts of subordinate officials, in the performance of a duty 
imposed by law, are entitled only to a qualified or condi¬ 
tional privilege. So far as this case is concerned, jit does not 
make any difference whether a consul’s confidential reports 
are clothed with an absolute or qualified privilege. The 
suit is under a statute which either takes away from a con¬ 
fidential consular report all privilege, whether absolute, 
qualified, or conditional, or it does not include acts which 
are clothed with a privilege, whether absolute or qualified. 
In other words, while other Government officials, in dis¬ 
charging their legal duty, are protected by the rule of privi¬ 
lege, either absolute or qualified, a United States Consul is 
stripped of all privilege and is subjected to a civil suit for 
damage in favor of anyone, foreigner or citizen, conceiving 
himself to be damaged by the consul’s acts, whether the 
duty was owing to him, a citizen or a foreigner, or to the 
United States. Such a rule does not appeal tp reason or 
sense. Nor is such a rule supported by the adjudicated 
cases. 

“The question of motive, or whether there was want 
of good faith on the part of the defendant} in making 
the report, is not a material question. A party is not 
liable for motives with which he discharges an official 
duty.” 
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“It is, therefore, not the particular position of the 
party making the report or communication that en¬ 
titles it to absolute privilege, so much as the occasion 
of making it, and the reason of public policy for the 
immunity.” 

De Amaud v. Ainsworth , 24 App. D. C. 167. 

See Also Far v. Valentine , 38 App. D. C. 413. 

In view of the foregoing, we submit that it is not the 
intent and purpose of Section 103, Title 22 of the United 
States Code to provide a cause of action for the acts set 
forth in plaintiff's declaration. We therefore respectfully 
submit that the judgment of the Court below be affirmed. 

Respectfully submitted 
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Washington, D. C. 
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i Appellees. 








